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DETAILED ACTION 

Election/Restrictions 

1 . Claims 39-47 are withdrawn from further consideration pursuant to 37 CFR 
1.142(b) as being drawn to a nonelected species, there being no allowable generic or 
linking claim. Election was made without traverse in the reply filed on 13 November 
2006. 

Drawings 

2. The drawings are objected to because Figs. 7, 8 and 18 contain blurs and 
unclear segments. Corrected drawing sheets in compliance with 37 CFR 1.121(d) are 
required in reply to the Office action to avoid abandonment of the application. Any 
amended replacement drawing sheet should include all of the figures appearing on the 
immediate prior version of the sheet, even if only one figure is being amended. The 
figure or figure number of an amended drawing should not be labeled as "amended." If 
a drawing figure is to be canceled, the appropriate figure must be removed from the 
replacement sheet, and where necessary, the remaining figures must be renumbered 
and appropriate changes made to the brief description of the several views of the 
drawings for consistency. Additional replacement sheets may be necessary to show the 
renumbering of the remaining figures. Each drawing sheet submitted after the filing date 
of an application must be labeled in the top margin as either "Replacement Sheet" or 
"New Sheet" pursuant to 37 CFR 1.121(d). If the changes are not accepted by the 
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examiner, the applicant will be notified and informed of any required corrective action in 
the next Office action. The objection to the drawings will not be held in abeyance. 

Claim Objections 

3. Claim 7 is objected to because of the following informalities: The language "a 
outgoing," "a ingoing" and "communication jointly" should be corrected for grammar. 

4. Also, claims 16, 17 and 20 contain the language "common drive assembly" which 
does not appear in preceding referenced claims. The parent claim should be modified to 
include this language, or language in these claims should be changed to "drive 
assembly." 

5. Additionally, claim 35 contains unclear language. The language "...separate 
interiors of respective ones of said one of said ingoing fluid and outgoing volumetric 
chambers" should be revised for clarity. 

6. Applicant is reminded to ensure correct grammar throughout the application. 
Appropriate correction is required. 

Claim Rejections - 35 USC § 102 

7. The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that 
form the basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 
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(e) the invention was described in a patent granted on an application for patent by another filed in the 
United States before the invention thereof by the applicant for patent, or on an international application 
by another who has fulfilled the requirements, of paragraphs (1), (2), and (4) of section 371 (c) of this 
title before the invention thereof by the applicant for patent. 

The changes made to 35 U.S.C. 102(e) by the American Inventors Protection Act 
of 1999 (AIPA) and the Intellectual Property and High Technology Technical 
Amendments Act of 2002 do not apply when the reference is a U.S. patent resulting 
directly or indirectly from an international application filed before November 29, 2000. 
Therefore, the prior art date of the reference is determined under 35 U.S.C. 102(e) prior 
to the amendment by the AIPA (pre-AlPA 35 U.S.C. 102(e)). 

8. Claims 1-38 are rejected under 35 U.S.C. 102(e) as being clearly anticipated by 
Treu et al. (US Patent 6,638,478). 

9. Regarding claims 1, 4, 5, 7, 10, 29 and 30, Treu discloses all structural 
limitations. It is the Examiner's opinion that the preamble language does not provide 
the antecedent basis for terms in the body of the claims and that claims do not 
depend on preamble for completeness. 

10. Regarding claim 21, a fluid circuit is an inherent property of any blood treatment 
system that involves conveying blood. Claim 21 of Treu discloses all structural 
limitations. 

1 1 . Regarding claims 24, 34 and 35, the "waste fluid" of Treu reads on the "outgoing 
fluid" of the instant claims, and the "replacement fluid" of Treu reads on the "ingoing 
fluid" of the instant claims. Claims 30, 40 and 41 of Treu respectively disclose all 
structural limitations of the instant claims. 
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12. Regarding claims 2, 3, 6, 8, 9, 11-20, 22, 23, 25-28, 31-33 and 36-38, Treu 
discloses all the limitations in claims 2, 3, 6, 8, 9, 11-20, 22, 23, 31-34, 37-39 and 42-44 
respectively. 



Claim Rejections - 35 USC § 103 

13. The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

14. The factual inquiries set forth in Graham v. John Deere Co., 383 U.S. 1 , 148 
USPQ 459 (1966), that are applied for establishing a background for determining 
obviousness under 35 U.S.C. 103(a) are summarized as follows: 

1 . Determining the scope and contents of the prior art. 

2. Ascertaining the differences between the prior art and the claims at issue. 

3. Resolving the level of ordinary skill in the pertinent art. 

4. Considering objective evidence present in the application indicating 
obviousness or nonobviousness. 

15. Claims 48 and 49 are rejected under 35 U.S.C. 103(a) as being unpatentable 
over Treu in view of Sorenson et al. (US Patent 4,033,345). Treu discloses a fluid 
balancing system in claim 1 . Treu lacks a base machine with a recess for a volumetric 
chamber assembly, the volumetric chamber assembly having a flexible portion fitting 
into the recess. Sorenson discloses a system for blood transfusion with a receptacle 
and flexible liner in Fig. 6, element 52 and fixed receptacle element 36. As shown in Fig. 
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6 as compared to Fig. 5, the volume of the receptacle 36 determines the volume of 
flexible liner 52. As the flexible element 52 expands, the volume of the receptacle 36 
restricts and determines its volume. It would have been obvious to one of ordinary skill 
in the art at the time the invention was made to combine the invention of Treu with the 
base machine, recess and flexible volumetric chamber assembly of Sorenson in order 
to provide an interchangeable, replaceable component. 



Double Patenting 

16. The nonstatutory double patenting rejection is based on a judicially created 
doctrine grounded in public policy (a policy reflected in the statute) so as to prevent the 
unjustified or improper timewise extension of the "right to exclude" granted by a patent 
and to prevent possible harassment by multiple assignees. A nonstatutory 
obviousness-type double patenting rejection is appropriate where the conflicting claims 
are not identical, but at least one examined application claim is not patentably distinct 
from the reference claim(s) because the examined application claim is either anticipated 
by, or would have been obvious over, the reference claim(s). See, e.g., In re Berg, 140 
F.3d 1428, 46 USPQ2d 1226 (Fed. Cir. 1998); In re Goodman, 11 F.3d 1046, 29 
USPQ2d 2010 (Fed. Cir. 1993); In re Longi, 759 F.2d 887, 225 USPQ 645 (Fed. Cir. 
1985); In re Van Ornum, 686 F.2d 937, 214 USPQ 761 (CCPA 1982); In re Vogel, A22 
F.2d 438, 164 USPQ 619 (CCPA 1970); and In re Thorington, 418 F.2d 528, 163 
USPQ 644 (CCPA 1969). 

A timely filed terminal disclaimer in compliance with 37 CFR .1.321(c) or 1.321(d) 
may be used to overcome an actual or provisional rejection based on a nonstatutory 
double patenting ground provided the conflicting application or patent either is shown to 
be commonly owned with this application, or claims an invention made as a result of 
activities undertaken within the scope of a joint research agreement. 

Effective January 1, 1994, a registered attorney or agent of record may sign a 
terminal disclaimer. A terminal disclaimer signed by the assignee must fully comply with 
37 CFR 3.73(b). 
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17. Claims 1-38 are rejected on the ground of nonstatutory obviousness-type double 
patenting as being unpatentable over claims 1-23 and 30-44 of U.S. Patent No. 
6,638,478 (Treu et al.). Although the conflicting claims are not identical, they are not 
patentably distinct from each other for the following reasons: 

18. Claims 1-23 and 30-44 of Treu disclose all structural limitations of the system of 
the instant claims except for the limitations of intended use stated in the preambles of 
the instant claims. 

19. Regarding claim 21 a fluid circuit is an inherent property of any blood treatment 
system that involves conveying blood. Claim 21 of Treu discloses all structural 
limitations. 

20. Regarding claims 24, 34 and 35, the "waste fluid" of Treu reads on the "outgoing 
fluid" of the instant claims, and the "replacement fluid" of Treu. reads on the "ingoing 
fluid" of the instant claims as discussed in paragraph 1 1 above. 

Conclusion 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Adam Marcetich whose telephone number is 571-272- 
2590. The examiner can normally be reached on 8:30am to 5:00pm Monday through 
Friday. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Tatyana Zalukaeva can be reached on 571-272-1 1 15. The fax phone 
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number for the organization where this application or proceeding is assigned is 571- 
273-8300. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 

Adam Marcetich 



Examiner 
Art Unit 3761 





AMM 1/17/2007 



